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Relevant
Legislation:

HB 919

Homeowner Bill of Rights

SB 154
Condo Building, Inspection, Roof, and
DBPR changes

SB 360

Construction Defect Claim Deadlines
and Time Limits

HB 837

Creates presumption against liability
for third party claims related to a
criminal act, if a checklist of security
items is completed and installed in a
Condominium or multi-family
residential building

HB 437

Permissible Flags and Hidden
Backyard Rule Enforcement

SB 252

Face Covering Ban

HB 949
Golf Cart Law

General Information on the 2023 Updates

Each year, as a result of regular and special
legislative sessions, there are changes to
Florida Statutes that impact HOA and

Condominium law. Our office has prepared a

summary to review these changes for 2023.

Q. What are the biggest changes?

1.Fine Letters and Fine Notices - Enforcement Process
2.Permissible Flags and Hidden Backyard Rule Enforcement
3.Meeting Notices; Record Keeping, Email and Mailing Addresses
4.Family Members and Relatives - Conflict of Interest;
Criminal Penalties - Records Inspections & Elections
5.Tenant Deposits, ARC Deposits, Construction Deposits
6.Condo/Co-Op Inspections and Life Expectancy
7.SIRS - Reserve Studies, Reserve Funding;
Developer Turnover for Condominiums and Co-Ops
8.Construction Defects - Claim Deadlines & Time Limits
9.0ther Relevant Changes

Q. What does my HOA or Condo need to do next?

A. After reviewing the 2023 changes on the following pages, if you
have specific legal questions or concerns, you should contact your
attorney directly.

To schedule a consult with Frazier & Bowles to discuss these
updates, or any other questions or issues related to your
community, please call or email our office directly.

Impacted Statutes:

F.S. §720.303; F.S. § 720.3033; F.S. § 720.305; F.S. § 720.3065; F.S. § 468.4334; F.S. §
553.899; F.S. § 627.351; F.S. § 718.103; F.S. § 718.111; F.S. § 718.112; F.S. § 718.1255;
F.S.§718.113; F.S. § 718.301; F.S. § 718.503; F.S. § 718.504; F.S. § 719.103; F.S. §
719.104; F.S. § 719.106; F.S. § 719.301; F.S. § 719.503; F.S. § 719.504; F.S. § 718.116; F.S.
§ 558.002; F.S. § 720.3085; F.S. § 719.1255; F.S. § 718.1255; F.S. § 718.501(1)(f); F.S. §
719.501(1)(F); F.S. § 95.11; F.S. § 553.84; F.S. § 57.104; F.S. § 86.121; F.S. § 95.11; F.S. §
624.155; F.S. § 6241552; F.S. § 768.0427; F.S. § 768.0701; F.S. § 768.0706; F.S. § 768.81;
F.S.§626.9373; F.S. § 627.428; F.S. § 627.756; F.S. § 475.01; F.S. § 475.611; F.S. §
517.191; F.S. § 624.1023; F.S. § 624.488; F.S. § 627.062; F.S. § 627.441; F.S. § 627.727;
F.S. §627.736; F.S. § 628.6016; F.S. § 631.70; F.S. § 631.926; F.S. § 632.638. F.S. §
718.113; F.S. § 720.304; F.S. § 720.3045; and F.S. § 720.3075.
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1. Enforcement of HOA Covenants

Overview: The Legislature made extended efforts to effectuate changes in the
fining process, under the bill known as the Homeowner Bill of Rights. Its
primary focus was to push for clarification that a fine hearing is likely needed
for an Association to imposed fines.

Q. What does it change?

A. Main changes to enforcement procedures include:

1. Prior to fining any owner, a Notice of Fine must be sent to
the owner to the designated mailing or email address of the
owners.

2. The Notice of Fine must:

a.Describe the violation

b.Provide specific action to cure the violation

c.Detail the Fine Committee Hearing, including date, time &
location

3. Following a Fine Hearing, a written notice of the findings of
the fine committee must be sent to the members after the
hearing, indicating:

a. What fines and suspensions are imposed
b. How they may cure the violation.

Q. What does my Association need to do?

A. A few things to keep in mind in the coming months:

e Consult your attorney to ensure your enforcement processes &
Violations Notifications sent to owners follow the requirements.

e Ensure your Association has a Fine Committee available to follow
new requirements of the statutes.

e Consult your attorney regarding Fine Hearings and written notices
of the Fine Committee to ensure your Association is following all
new requirements.

Contact our office to discuss best practices on your overall
Enforcement Process, including the establishment and
training of a Fine Committee and hearing process.
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Important Considerations:
It is important to consider
fining and enforcement
procedures that will comply
with the requirements of
the statute, not overburden
your volunteer fine
committee members, but
yet still balance the goals of
cost-effective compliance
and owner rights.

Our office can provide Best
Practices and Procedures
that address all HOA
Enforcement effectively.

Before implementing any
changes to enforcement,
make sure you consult an
attorney as there are legal
considerations and
necessary procedures to
make any changes.

to
implement Best Practices
for HOA Covenant
Enforcement.
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Prior to
implementing any
changes to
Enforcement, be
sure to consult an
attorney as there
are important legal
considerations and
procedures needed
to make changes.

to learn more
about the Best
Practices and
Procedures related
to Violations and
Enforcement.

www.frazierbowles.com

(813) 603-8600

2. Permissible Flags & Hidden
Backyard Rule Enforcment

Overview: The Legislature updated rules as it pertains to
permissible flags and what may be permissible behind a fence.
Below is a summary of the main changes:

1. Condo Flag Protections - Condo owners can have a removable US
Flag on Patriot Day and other patriotic holidays, regardless of
covenants. The flag size is limited by the statute.

2. HOA Flag Protections - HOA owners can have 2 flags of any type
listed in the statute, regardless of covenants or rules, at any time. The
flag size and location are limited by the statute. The types include US,
State, military, space force, POW, and first responder flags. Additionally,
the statute expressly protects first responder flags that may be
incorporated into the design of any other permitted flag under the
statutory protections.

3. Backyard Enforcement - Parcel owners cannot be enforced against
by an HOA for anything stored in their backyard, including but not
limited to boats, rec vehicles, flags, etc., unless it can be seen from the
parcel’s frontage or adjacent parcel.

Important Considerations
Associations will need to be careful not to violate these new protections,
and in particular associations will need to be careful regarding
enforcement of backyard violations. Associations may want to look into
adding the specific language of the statute into their enforcement
policies so that their current policies adjust to the requirements of the
stautes.
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3. Record Keeping; Notice; Mailings

Overview: The Legislature updated many of the general notice requirements,
communication requirements, and record keeping requirements

FRAZIER & BOWLES
ATTORNEYS AT LAW Importa nt Cha nges

Current Member Rosters must
have designated mail or email
addresses

Important
Considerations:
Boards should work with
their agents to ensure their
record keeping policies are
updated and notice
procedures are in place
properly to ensure they are
in compliance with the new
statutory record keeping
requirements and notice
requirements.

Change of designated address
must be changed through written
notice

Association members can authorize
persons to inspect records on their
behalf with proper paperwork

All meeting notices must have
attached agendas

A strong, well drafted
Record Keeping & Record

Inspection Policy is vital. Intentional destruction or obstruction

of records is a criminal act

Before implementing any
changes, make sure you
consult an attorney as

there are legal In the coming months, your Association

considerations and
necessary procedures to
make any changes.

should consult legal assistance to:

» Update your record keeping policies

To schedule a consultation, and notice procedures to comply with
new requirements

e Have a clear and well-written policy for
record keeping and inspection

www.frazierbowles.com
(813) 603-8600



https://frazierbowles.com/Contact.php

4. Fiduciary Duty

Overview: The Legislature made new rules for Homeowners Association
directors, managers, and officers who breach their duty by destroying records, FRAZIER & BOWLES
self-dealing, or fraud. These actions can lead to civil and criminal penalties. ATTORNEYS AT LAW

Main Changes for Directors,
Managers and Officers:

¢ Directors, managers, and officers cannot take any benefit or service for

themselves (or their family) from anyone who works or wants to work with ) )
the association, unless they pay for it. Before |mplement|ng

¢ |f they take any benefit or service without paying for it, they can be sued any changes to

for damages. deposit practices,

e Forgery, theft, embezzlement, destruction of records, or obstruction of make sure you
justice is a crime, and they can be removed from their position and
charged with tampering with evidence. consult an attorney

e Developer-appointed directors and officers must disclose their as there are legal
relationship to the developer and any other conflict of interest every year. . .
They must also disclose any conflict of interest before voting or entering considerations and
into a contract related to it. A conflict of interest is presumed if they or necessary
their relatives do business with the association.
procedures to make
¢ Fraudulent voting is banned and is a crime. This includes lying under oath,
cheating on a vote, changing or preventing a vote, threatening or bribing a any changes.
member, or using force or intimidation to influence a vote.

To discuss these

changes with

Frazier & Bowles,
please

Thing to consider moving forward

e Be careful about taking anything from vendors or third
parties. Ask an attorney if you are not sure if it is proper.

e Be careful about voting and record keeping. Review your
policies to comply with the new law. If records are missing
or destroyed, owners may win disputes.

¢ Avoid violating the law, even by mistake. If you are unsure, www.frazierbowles.com
ask an attorney. Review your actions and policies to (813) 603-8600
prevent problems.



https://frazierbowles.com/Contact.php
http://www.frazierbowles.com/

5. Deposit Funds
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Overview: The Legislature also put extra emphasis on ensuring
tenants/owners get unused deposits refunded back to them in a timely
manner. Below is a summary of the main changes being implemented:

1. Deposit funds kept for any reason, rental or construction, must
be maintained separately and not co-mingled with other funds.

2. Once the issue is completed that the funds were deposited for,
the member may request an accounting from the Association of
the funds, and that must be provided within 7 days upon receiving
the request.

Prior to implementing
any changes to
deposit practices,
make sure you

3. Unused deposited funds must be remitted to members within 30
days after receiving notice that the issue the funds were deposited
for is completed.

consult an attorney as
there are legal
considerations and
necessary procedures
to make any changes.

To schedule a
consultation with

our team of experts,

today.

Important Considerations

If the Association has a practice of taking deposits, they should
work with their agents to ensure procedures are put in place and
funds are properly separated to comply with the statutes.

www.frazierbowles.com
(813) 603-8600
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6. Condo/Co-Op Inspections
and Life Expectancy

Some major changes were undertaken in the language pertaining to
roofs, inspections, and reserve studies.
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Those changes include:
e Building life is based on the whole building, not just parts.
e Architects and Engineers can lead inspection teams.
e The owners, not the Condo/Co-Op, are responsible for
getting inspections for 3 story and over buildings.
e There are new deadlines for inspections based on when the

Before scheduling any
inspections or reserve
studies, be sure to
consult an attorney, as

buildings were occupied. Please reach out to our office for there are legal
particular dates and deadlines. considerations and
e Old inspection reports may be accepted by local agencies if necessary procedures
they meet the standards. to make any changes.
e Inspections are required for all 3 story and above buildings
that are not single, two, or three family dwellings. Timely cooperation
e Associations must tell the community about an inspection with the statutory
requitrement within 14 days of getting a notice from local requirements will be
agents.

: . , critical in the coming
e Architects or engineers must give progress reports to local

agents every 180 days if more inspections are needed.
e The inspection report must be mailed or emailed to the
Association members within 45 days of getting it.

months/years for some
associations.

e Florida Building Commission must make and update rules for Should you wish to
inspections. discuss this matter

o There are many other small changes to the statute, further with one of our
please confer with your agents & attorneys for more attorneys, please

details or questions.

www.frazierbowles.com
(813) 603-8600
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To learn more about
Reserve Studies,
Reserve Funding, and
Developer Turnover,
as well as any other
subjects outlined in
this 2023 Legislative
Update, please

www.frazierbowles.com

(813) 603-8600

7. Reserve Studies, Reserve Funding,
and Developer Turnover for
Condominiums and Co-Ops

Overview: In addition to changes in inspection requirements, the
Legislature also updated the reserve funding requirements and what is
needed with regards to Developers turning over information at Turnover
and what is needed in a Reserve Study. Below is a summary of the main
aspects of the changes, but contact Association counsel if there are any
specific questions, as there are extensive technical changes.

1. An Alternate Funding Method was added into the statute as
a potential option for funding certain condominiums, instead
of normal reserve funding.

2. Reserve amounts as indicated for certain items listed on the
most recent structural integrity study must be adhered to.

3. Specific requirements for Structural Integrity Reserve
Studies.

4. Mandatory Developer's Turnover Inspection Report.

Important Considerations

Condo and Co-Op Boards should work with their agents to ensure they are properly funding
reserves and are compliant with all statutory requirements. The Legislature did provide some
clarity, but fiduciary duties must be complied with and this subject matter is complicated and

very detailed. The above is only a summary, so consult with professionals and Association
counsel prior to making any changes or decisions._

Also, the deadlines are approaching for 3 story and up buildings. Condos and Co-Ops need
to ensure they are finding ways to fund their reserves properly to avoid violations of
duties, penalties from the Division, and scrambling to find financing at the last minute
before the deadlines go into effect.
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8. Construction Defect Claim
Deadlines & Time Limits FRAZIER & BOWLES
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Overview: The Legislature have made changes that
shorten the timeframe to bring construct defect
claims. Below are the main aspects of the changes:

Actions founded on design, planning, or construction of
an improvement to real property, must have claims filed
within 4 years, unless the claim is a latent defect, and
then the deadline is now 7 years (used to be 10 years).

The 4 or 7 year windows described above no longer start
from the date of actual possession of the owner, but
instead the earliest of either a temporary or regular

certificate of occupancy, certificate of completion, or the regarding Construction
date of abandonment of construction if not completed. Defect Claim Deadlines
& Time Limits, or any
There are some variances with regards to how model other subjects outlined
homes and multiple buildings factor into the statutory in this 2023 Legislative

deadlines. Check with an attorney for more details. Update.

Important Considerations

Associations need to be much more active in bringing their
claims forward for latent defect, as the statutes cut down the
time window by 3 years. If a Board thinks they may have a
defect issue, they should consult attorneys immediately,
because time may be of the essence.

Additionally, Associations, particularly Condos, may need to www.frazierbowles.com
base their potential claims off the certificate of occupancy and (813) 603-8600
not actual possession. Consult with an attorney to determine
the needs of your Community.
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Other Relevant Changes

Golf Carts:
At no time can any person under the age
of 18 without a proper license drive a golf
cart on a road, and they must be licensed
to drive a vehicle, either learner’s or valid
driver's license. Associations should also
be aware, often golf carts are not
permitted on roads, check with your
county & attorney to be sure.

Dispute Resolution:

The Legislature added to the list of
disputes falling under alternative dispute,
mediation, etc., to include the following
for Condos and Co-Ops: Failure of the
Board to obtain milestone inspections,
structural integrity studies, fund reserves,
or make/provide necessary maintenance
or repairs of property recommended by
milestone inspections or structural
integrity studies.

Prospectus Requirement Updates for
Condos and Co-Ops:

They must now include a summary
description of the structural integrity of
each building for which reserves are
required.

Presumption Against Liability:
Multifamily residential property included
condominiums and townhomes, and the

owner or principal operator of such a
building that substantially implements
specified security measures outlined in the
statute on that property has a presumption
of against liability in connection with
criminal acts that occur on the premises
which are committed by third parties who
are not employees or agents of the owner
or operator. This could mean extensive
savings for some communities. Consult
our Association attorney for more details.

Budget Cap Exception:

For Condos, in addition to reserves or
assessments for the betterment of
condo property, costs related to
insurance premiums are now excluded
out of the budgeted amounts applicable
to the statutory budgetary cap rate of
115% that triggers owner participation in
approving the budget, unless otherwise
restricted in an Association’s governing
documents.

Maintenance Obligations:

For Condos and Co-Ops, the Legislature
clarified that if a declaration requires
owners to maintain limited common

elements, associations are not bound by

statute to maintain them.

Face Mask Restriction Ban:
Business entities, including non-profits
under 617, may not ban someone from

entry for lack of face covering.

Citizen's Insurance:

The Citizen’s Insurance laws are adjusted
so that flood insurance may not
necessarily need to be maintained if
coverage does not provide for peril of

wind coverage OR policies provide
coverage under a condominium unit
owners form. Before dropping coverage,
check with a professional or attorney to
review your situation.
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At Frazier & Bowles, our clients
come first. Our clients are
communities and resorts of all
sizes, from some of the largest
and most premier HOAs in the
state, to small condominiums
of only 6 units. Our Firm’s
policy is that no community is
too big or too small to help. We
work closely with existing
community relationships and
community budgets to
orchestrate a comprehensive
community or resort plan for
both solving short-term
problems and achieving long-
term goals. As counsel, we
take the unique view that our
guidance is involved in all
aspects of your community,
but we never want our clients
to choose cost over improving
their communities. When you
work with us a community only
incurs legal fees when we put
"pen to paper."” This adds an
immense amount of value to
communities and their
volunteer board members; it
reflects back to the founding
principle of our practice that
guides the decisions of all
Boards: "Create Value with
Every Decision You Make."

Contact our office

to learn more about

the subjects outlined
in this 2023 Legislative
Update.

www.frazierbowles.com

(813) 603-8600
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